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INTRODUCTION 
In the Brief of Employer/Appellee Logistics Management 
Resources, Inc. (herein LMR's Brief)1 Cono Letizia's (herein 
Cono) employer, Logistics Management Resource (herein LMR), 
1. The Department of Workforce Services, through counsel, 
has joined in LMR's Brief and not filed a separate brief in 
this matter. 
1 
implicitly/explicitly acknowledges several matters asserted 
in the Brief of Appellant Cono Letizia (herein Cono's 
Brief), to-wit: 
1. LMR acknowledges that the Workforce Appeals Board 
(herein the Board) never explicitly addressed Cono's 
repeated arguments2 to supplement the record before the 
Board with the e-mail between LMR employees Douglas Arneson 
and Joseph Malcom dated July 12, 2001.3 In that e-mail, Mr. 
Arnison acknowledged that "CWII Groombridge" (not Cono) 
developed the software in question which vitiates the 
Board's finding that Cono was a developer of this software. 
2. LMR acknowledges that neither the Administrative 
Law Judge (herein the ALJ) or the Board made any finding of 
fact or conclusion of law regarding whether Cono's alleged 
misconduct violated Virginia law. LMR simply responds by 
asserting that Cono never argued below that the outcome 
under Virginia Law would be different but LMR ignores that 
2. In Cono's ''Memorandum of Points and Authorities in 
Support of Appeal," R211-226, and Cono's "Memorandum of 
Points and Authorities in Support of Request for 
Recommendation," R253-262, Cono raised this argument. 
3. A complete copy of this e-mail is attached as Exhibit E 
to Cono's Brief. 
2 
the burden of proof on this issue falls on LMR4 - not Cono. 
Inasmuch as the Confidentiality Agreement between Cono and 
LMR is an integrated5 contractual arrangement, LMR 
implicitly acknowledges that it has failed to carry its 
burden of proof in this case-
s' LMR acknowledges that there exists uncontradicted 
evidence in the record that the software in question was 
available to government employees at least two (2) years 
prior to Cono's alleged disclosure of the same. Inasmuch 
as Cono's alleged breach of the Confidentiality Agreement 
with LMR involved disclosure to government employees, the 
ALJ and the Board erroneously determined that Cono was 
disqualified from receiving benefits. 
4. LMR has not disputed Cono's argument that the ALJ 
and/or the Board failed, to find or conclude as a matter of 
4. See, Bhatia v. Department of Employment Security, 834 
P.2d 574, 576 (Utah Court App. 1992)(employer (LMR) bears 
burden of proving just cause for dismissal). 
5. The Confidentiality Agreement is attached to Cono's 
Brief as Exhibit D. In paragraph 7, titled Miscellaneous, 
the Confidentiality Agreement provides, in part, that "this 
Agreement contains the entire understanding of the parties 
and supercedes any and all understandings or agreements, 
whether oral or written, between and among the parties..." 
(Emphasis supplied). 
3 
law, that Cono breached his Confidentiality Agreement with 
LMR. 
Except for the arguments presented hereinbelow, Cono 
asserts that the arguments and contentions made in his 
original brief address the remaining arguments submitted in 
LMR's Brief and will not repeat the same herein. Inasmuch 
as LMR's Brief appears to focus primarily on this Court's 
interpretation of the "universal standard of conduct" 
proviso contained in Utah Administrative Code R994-405-
202(2)(2000) and which has been interpreted in the cases of 
Autolive ASP, Inc. v. Dept. of Workforce Services, 2 9 P.3d 
7 (Utah Court App. 2 001) and Bhatia v. Department of 
Employment Security, 834 P.2d 574 (Utah Court App. 1992), 
Cono will respectfully respond to those arguments 
hereinbelow. 
4 
ARGUMENT 
I 
BECAUSE CONO AND LMR ENTERED INTO A 
CONFIDENTIALITY AGREEMENT GOVERNING 
THE ISSUES IN QUESTION, THE 
UNIVERSAL STANDARD OF CONDUCT 
ANALYSIS IS INAPPLICABLE 
A, The Determination of Just Cause in this Case is 
Governed by the Confidentiality Agreement Between Cono and 
LMR. 
In adjudicating a claim for unemployment benefits, LMR 
is bound by its Confidentiality Agreement with Cono as 
mandated by the Department of Workforce Services' 
administrative rule contained in R994-405-208(1)(b): 
"If an employment relationship is 
governed by a formal employment 
contract or collective bargaining 
agreement, just cause may only be 
established if the discharge is 
consistent with the provisions of 
the contract." See, R994-405-
201(1) (b) . 
Accordingly, the Confidentiality Agreement6 between LMR 
6. In LMR's Brief, LMR couches its argument in terms 
suggesting that Cono allegedly violated a "Policy" and does 
not refer explicitly to the Confidentiality Agreement as an 
Agreement. A casual reading of the document, however, 
reveals that it provides for the contractual remedy of 
specific performance (see, paragraph 6 in the Agreement) 
and purports to be an integrated agreement "between and 
among the parties." See, footnote 5 hereinabove and 
Exhibit D to Cono's Brief. LMR's assertion that this 
document reflects only a "Policy" is thus contradicted by 
the plain language of the Confidentiality Agreement. 
5 
and Cono thus clearly governs the relationship between LMR 
and Cono regarding allegations of breach of confidentiality 
and was binding on the ALJ and the Board with respect to 
determining entitlement to benefits under R994-405-
208(1)(b). This conclusion is particularly appropriate in 
light of the testimony of LMR's Executive Vice President 
McMinn that Cono's alleged violation of the Confidentiality 
Agreement was the sole cause7 for Cono's dismissal: 
"The reason he [Cono] was given for 
his discharge was because I have a 
breach in confidentiality." (See, R 
at page 88, lines 36-37. 
Mr. McMinn further testified that: 
"Uh, Mr. Letizia, uh, was in 
conflict with the agreements of 
7. Mr. Edens, President/CEO of LMR, in R at page 19 wrote 
that : 
"I explained that the cause for termination 
was due to his distribution of USARC owned 
products developed under contract to other 
government activities without the approval 
of LMR or the USARC." 
Mr. Briggs in R at page 22 wrote that the: 
*[R]eason for dismissal was due to the 
following reasons: working on unauthorized 
projects, not getting approval from his 
project manager to work on these projects, 
and giving the United States Army Reserve 
Command (USARC) proprietary software to 
other agencies." (Emphasis supplied). 
6 
nondisclosure and protection of 
confidentiality information, uh, 
which was signed by him when he was 
employed with Logistics Management 
Resources." (See, R at page 88, 
lines 45-46, page 87, line 1-2). 
The Board's determination of just cause (without 
determining whether the parties Confidentiality Agreement 
was violated) thus warrants reversal. This is particularly 
true when neither the Board's findings or conclusions 
establish that Cono violated the terms of the 
Confidentiality Agreement he had with LMR. 
B. This Court#s Prior Decisions7 Analysis Concerning the 
"Flagrant Violation of Universal Standards" Basis for 
Denying Unemployment Benefits is Inapplicable to the Case 
at Bar, 
The primary thrust underlying the arguments contained 
in LMR's Brief is that Cono engaged in a ''flagrant 
violation of the universal standard of behavior." In 
support of that proposition, LMR cites the cases of Bhatia 
v. Department of Employment Security, 834 P.2d 574 (Utah 
Court App. 1992) and Autolive ASP, Inc. v. Department of 
Workforce Services, 29 P.3d 7 (Utah Court App. 2001). For 
the reasons identified hereinbelow, Cono respectfully 
submits that neither the Bhatia or Autolive decisions are 
legally or factually applicable to the case at bar. 
7 
First, in both Autolive and Bhatia, the employees 
engaged in conduct that unequivocally falls outside the 
nature of performing work for an employer and can best be 
described as circumstances in which employees engaged in 
conduct involving immorality. For example, in Bhatia, the 
employee walked off the job and used vulgar language in the 
presence of customers. See, Bhatia at 580. Likewise, in 
Autolive, the employee transmitted (by e-mail) sexually 
explicit and offensive jokes, pictures and videos that were 
unrelated to his workplace. See, Autolive at 12, 13. In 
contrast, Cono allegedly disclosed software to government 
agencies with whom he was working and who were to 
ultimately receive the software. Moreover, the government 
agencies subsequently received the software in question and 
no demonstrable harm to LMR is contained in the record as a 
result therefrom. Cono did not engage in any unrelated 
activities that would involve acts of immorality. 
Second, neither of the employees in Bhatia or Autolive 
had contractual8 arrangements with their employer. In 
contrast, Cono and LMR have a written and integrated 
8. See, footnotes 6 and 7 hereinabove. 
8 
contract regarding confidentiality. This Confidentiality 
Agreement is more than (as LMR asserts) a policy inasmuch 
as it provides for the explicit remedies of specific 
performance and damages. Furthermore, in light of the 
Department of Workforce Service's administrative rule 
(R994-405-208 (1) (b))9 mandating that contracts otherwise 
"trump" and supercedes the Department's standards 
concerning just cause, Cono respectfully submits that 
neither Bhatia nor Autolive are persuasive authority in the 
case at bar. 
And finally, LMR's position regarding "universal 
standards" is inherently contradictory and illogical. By 
requiring its employees to enter into a written and 
integrated Confidentiality Agreement, LMR implicitly 
acknowledges and presupposes that disclosure of such 
information is not a generally protected component of one's 
employment.10 Simply stated, LMR cannot reasonably argue to 
this Court that Cono's disclosure of alleged "confidential 
9. The text of said rule is quoted hereinabove at page 5. 
10. No good reason otherwise exists for the necessity of 
creating and entering into the Confidentiality Agreement in 
the first instance. 
9 
information" would violate a universal standard in the 
absence of the Confidentiality Agreement between Cono and 
LMR. This is particularly true when LMR's sole reason for 
dismissing Cono was breach of the Confidentiality Agreement 
in the first instance. 
For the foregoing reasons, Cono respectfully submits 
that the Bhatia and Autolive decisions are inapplicable to 
the case at bar. 
CONCLUSION 
Cono respectfully submits that the ALJ and the Board 
erroneously determined that Cono's employment with LMR was 
terminated for just cause. Cono respectfully requests this 
Tribunal reverse the decisions of the Board and ALJ and 
award him unemployment benefits as initially sought in his 
application for the same. 
Dated this /3 day of //*/*•» ^  , 2002. 
Respectfully submitted, 
Phillip W. Dyer 
Attorney for Grievant/Petitioner 
MI\E:\client\Cono\Reply Brief 
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